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1.
Fixed Penalty Notices – Statutory Background
1.1 The FPN scheme is considered to play an important role in providing confidence in notice data to assist in carrying out the network management duty of the authority.

1.2 The TMA does not decriminalise these offences and the FPN scheme only offers a statutory undertaker the opportunity of discharging any liability to conviction by payment of a penalty.

1.3 The FPN scheme for notice offences, which comes into force on 12th May 2008, is enabled by the insertion of Section 95A and Schedules 4A and 4B into the 1991 Act together with Fixed Penalty Regulations.  Schedule 4A details seven offences to which the FPN scheme applies.
1.4 For the avoidance of doubt, a street works licensee (under s50 of the 1991 Act) is an undertaker and a works promoter to which the FPNs regulations apply.
1.5 The Code of Practice for the Coordination of Street Works and Works for Road Purposes and Related Matters sets out the Department for Transport (DfT) objectives of the FPN scheme.  These are:

· Encourage accurate and timely notice data

· Improve the coordination of works

· Improve the data quality of all work promoters

· Contribute to the aim of the Traffic management Act 2004 – minimising disruption arising from road and street works

1.6 Although there is a time limit on when an FPN can be given or a prosecution taken there is no time limit on representations by the utility to the street authority even after the penalty has been paid

1.7 The street authority must act reasonably in applying the FPN scheme and this reasonableness may be tested in the Courts.
1.8
The Street Authority retains the power to take an alleged offender to the Magistrates Courts instead of giving an FPN
2.
Guidance Framework

2.1
The good practice guide endorsed by the Yorkshire Highways and Utilities Committee (YHAUC) contains advice for achieving the provision of accurate and timely data required to facilitate the co-ordination of works and for achieving the Network Management Duty (NMD).  Although the advice offered in this document is entirely discretionary it does provide a reasonable approach to enforcement and generating improvement.

2.2
The street authority and each utility should have a system in place to identify failures in all work promoters data submissions.  Included in this are all works generated by local authorities which should also include a means for correcting data.
2.3
This good practice guide recommends that street authorities take on a balanced approach to the FPN scheme, that is:

· Identify failures, provide advice and agree corrective action
· Give an FPN or equivalent (for street authority works) 
· Prosecution of offences

However it should be noted that on consideration of the evidence the Street Authority may proceed to any stage.

Identify failures, provide advice and agree corrective action
2.4
The period between commencement of the new noticing regime and FPN scheme offers the opportunity for individual street authorities to agree the current level of compliance against each or some of the seven failure codes with each work promoter.  It is clearly in the interests of all parties to ensure that the level of potential offences are as low as possible, as this will mean that accurate and timely noticing is being achieved.
2.5 On-going performance will be monitored by both the Street Authority and individual work promoter as it is vital that a common understanding is formed of the issues so that they may be resolved.  Detailed reports may be provided by the IT notice software developers which will assist both works promoter and the street authority to identify and address notice offences. 
2.6
The Street Authority may choose not to give an FPN but record the failure to comply and request the work promoter to resolve the problem in terms of correcting the notice failure.  

2.7
The Street Authority may offer advice in a number of ways including, but not limited to:

· A telephone call to the works promoter

· Follow the error correction guidance set out in 8.3.16 of the Code

· Feedback to the works promoter via formal letter and/or reports

· Focussed meetings between the street authority and the works promoter

It is strongly recommended that the street authority documents the advice given in any of these forms, as this will provide essential information to pursue further enforcement actions where appropriate and will demonstrate reasonableness.

.  
2.8
Individual authorities will need to determine at what point the offer of advice is no longer deriving benefit; i.e. where a works promoter has been offered advice on a number of occasions as to the accuracy and timeliness of their data and for which improvements have not been seen.  
2.9
When the authority determines that their advice has not resulted in improvements and decides to start to give FPN’s they should advise the YHAUC member in the works promoter organisation before giving the first FPN. This will ensure a consistent approach to improvement and assist in the understanding of the reason why the FPN is to be issued.
2.10
Performance of each work promoter will be measured through Key Performance Indicators that the street authority has indicated shall apply to the failure codes.  Comparable information and data shall be sourced from street work noticing systems. The street authority and work promoter will need to ensure that they have a common interpretation and the accuracy of information/data used to populate reports is agreed.  Data sets shall be made available and summarised where appropriate in time plotted graphs and/or tables so as to indicate trends in each failure code indicator.  KPIs should be presented both so as to indicate the previous month performance and the cumulative performance over each quarter period.
2.11
The work promoter shall commit to any performance improvement meeting such suitably qualified people from its organisation as might be reasonably required to facilitate improvement.  The fundamental aims of the performance improvement forum are as follows:

· The sharing of information as necessary or appropriate for the assessment of performance.
· To explore reasonable mitigation related to perceived failure.
· Provide an opportunity for work promoters to give an explanation for the failure to achieve acceptable performance and outline the error correction improvement plan.  The improvement plan shall include a list of activities with designated responsibilities and key milestones demonstrating the period in which the work promoter is required to reach sustainable acceptable Performance.
· To review the work promoters progress against the error correction improvement plan and agreed performance improvement targets
2.12 All parties are encouraged to share ways of working that are delivering accurate and timely notices.  For example:

· YHAUC will explore the use of the web-site to share good practice.
· YHAUC will continue to promote and deliver an administration training package to assist work promoters in providing accurate and timely data.  

Give an FPN or equivalent
2.13
All work promoters may be given an FPN or its equivalent.
2.14
The street authority will need to determine on a case by case basis when it is appropriate to give FPNs. The Code recommends that they should be given where they have the most benefit.
2.15
The street authority should always consider the possible risks associated with the giving of an FPN as the decision could be challenged by the work promoter and could result in subsequent court cases. It is recommended that YHAUC street authorities consider giving an FPN where:
· Offers of advice by the authority have failed to achieve improved levels of notice data accuracy and timeliness

· An offence is believed to have been committed and the authority, after consideration of all relevant information, believes the giving of a FPN will derive benefit.

2.16 An FPN is not an invoice and therefore does not generate a debt.  It is essential that the street authority liaise with their finance department to have adequate systems (database) in place to monitor and manage FPN payments outside the traditional invoicing systems common to a local authority. Systems should include the reconciliation of multiple payments with the individual FPNs and at what rate they have been paid. This will allow the street authority to be aware of any possible discount payments made outside the discount period and manage any shortfall accordingly.  


It is also recommend that utilities establish similar systems (database) as recommended for the street authority.  This will allow the street authority and utility to compare paid and outstanding offences. The table below shows an example of the layout:
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2.17
The preferred option for the giving of an FPN is via ETON.  The work promoter will use the FPN comment field for the purpose of responding to the street authority.
Prosecution of offences
2.18
Since the introduction of the 1991 Act the option to prosecute has been available to the street authority.  The FPN scheme was established as a means to drive improvement without recourse to the court procedures and this guidance recommends that an FPN scheme be considered before taking proceedings.  However, the choice of prosecution remains an option where a street authority considers the original offence to be of such a serious nature or where the FPN scheme has been shown to have failed.
3.
YHAUC Conciliation Process

3.1
Parties should consider the use of the existing YHAUC conciliation process if they cannot reach agreement on a way forward.
4.
Rationale
4.1
This framework provides YHAUC with the following:

· a reasonable and common strategy
· a methodology for pursuing the objective of data quality improvement through escalating levels of enforcement

· a commitment from work promoters to endorse these guidelines and work with the street authority to improve quality and performance of data submissions.
4.2
There are a number of identified benefits that the operation of these guidelines may produce, these include:

· Commitment by both the street authority and work promoter will result in the provision of accurate and timely notice data

· Increase in confidence within the street authority to co-ordinate works based upon improved data accuracy
· Standard reporting of data quality for all work promoters

· Contributes to a reduction in congestion and disruption

· Supports the continuous improvement and working together aims of YHAUC by sharing good practice.
5.
Key Performance Indicators

5.1
Key performance indicators should be established against each work promoter
5.2 It is suggested that YHAUC measure the number of FPNs given by each street authority.
5.3 Key performance indicators should be established to monitor compliance against a number of potential failures.  The key areas that have been initially identified are listed below:

· Insufficient / late notice

· No notice

· Incorrect categorisation

· Failure to cancel notice

The above list needs to remain fluid so that emphasis can be changed over time to target improvement in the area where it will have most benefit

5.4
A summary shall be collated for review at YHAUC.

[image: image30.emf][image: image31.emf]